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(e) Who provides proof satisfactory to
the market administrator that the care
and management of the dairy farm and
other resources necessary for his own
farm production of milk and the man-
agement and operation of the process-
ing plant are the personal enterprise
and risk of such person.

[40 FR 23438, May 30, 1975, as amended at 44
FR 5868, Jan. 30, 1979]

§1126.11 [Reserved]

§1126.12 Producer.

(a) Except as provided in paragraph
(b) of this section, producer means any
person who produces milk approved by
a duly constituted regulatory agency
for disposition in the marketing area
as Grade A milk and whose milk is:

(1) Received at a pool plant directly
from such person;

(2) Received by a handler described in
§1126.9(c); or

(3) Diverted from a pool plant in ac-
cordance with §1126.13.

(b) ““Producer’” shall not include:

(1) A producer-handler as defined in
any order (including this part) issued
pursuant to the Act;

(2) A governmental agency that oper-
ates a plant exempt pursuant to
§1126.8(e);

(3) Any person with respect to milk
produced by him that is diverted to a
pool plant from an other order plant if
the other order designates such person
as a producer under that order and
such milk is allocated to Class Il or
Class Il utilization pursuant to
§1126.44(a)(8)(iii) and the corresponding
step of §1126.44(b);

(4) Any person with respect to milk
produced by him that is reported as di-
verted to an other order plant if any
portion of such person’s milk so moved
is assigned to Class | under the provi-
sions of such other order; or

(5) Any person with respect to milk
produced by him during the months of
February through July that is caused
to be delivered to a pool plant by a co-
operative association or a pool plant
operator if during any of the imme-
diately preceding months of September
through November more than one-third
of the milk from the same farm was
caused by such cooperative association
or pool plant operator to be delivered

§1126.13

to plants as other than producer milk
(except milk that is not producer milk
as a result of a temporary loss of grade
A approval or the application of
§1126.13(e) (4) and (5)), unless such pool
plant was a nonpool plant during any
of such immediately preceding months.

[40 FR 23438, May 30, 1975, as amended at 43
FR 44825, Sept. 29, 1978]
EFFECTIVE DATE NOTE: At 59 FR 26737, May

24, 1994, §1126.12 paragraph (b)(5) was sus-
pended effective May 24, 1994.

§1126.13 Producer milk.

Producer milk means the skim milk
and butterfat contained in milk of a
producer that is:

(a) Received at a pool plant directly
from such producer by the operator of
the plant;

(b) Received by a handler described
in §1126.9(c);

(c) Picked up from the producer’s
farm tank in a tank truck owned and
operated by, or under the control of,
the operator of a pool plant but which
is not received at a plant until the fol-
lowing month. Such milk shall be con-
sidered as having been received by the
handler during the month in which it is
picked up at the producer’s farm and
shall be priced at the location of the
plant where it is physically received in
the following month. This paragraph
shall apply in like manner to milk re-
ceived by the operator of a pool plant
who, in accordance with §1126.9(c), is
the handler for such milk;

(d) Diverted from a pool plant de-
scribed in §1126.7(a) for the account of
the handler operating such plant to an-
other pool plant, except that milk di-
verted to a plant operated by a cooper-
ative association may not be milk of
the cooperative association’s members.
Milk so diverted shall be priced at the
plant to which diverted; or

(e) Diverted from a pool plant to a
nonpool plant that is not a producer-
handler plant for the account of the
handler operating such pool plant or a
handler described in §1126.9(b), subject
to the following conditions:

(1) Milk of a dairy farmer shall not be
eligible for diversion during any month
unless milk of such dairy farmer was
physically received as producer milk at
a pool plant and the dairy farmer has
continuously retained producer status
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§1126.14

since that time and further, during
each of the months of September
through January not less than 15 per-
cent of the milk of such dairy farmer is
physically received as producer milk at
a pool plant. If a dairy farmer loses his
producer status under this order (ex-
cept as a result of a temporary loss of
Grade A approval), his milk shall not
be eligible for diversion until milk of
such dairy farmer has been physically
received as producer milk at a pool
plant;

(2) The total quantity of milk so di-
verted during the month by a coopera-
tive association shall not exceed one-
third of the producer milk that the co-
operative association causes to be de-
livered during the month to pool plants
described in §1126.7(a), (b), (c), and (d)
and that is physically received thereat;

(3) The operator of a pool plant that
is not a cooperative association may
divert any milk that is not under the
control of a cooperative association
that diverts milk during the month
pursuant to paragraph (e)(2) of this sec-
tion. The total quantity of milk so di-
verted during the month shall not ex-
ceed one-third of the producer milk
physically received at such pool plant
during the month that is eligible to be
diverted by the plant operator;

(4) Any milk diverted in excess of the
limits prescribed in paragraphs (e) (2)
and (3) of this section shall not be pro-
ducer milk. If the diverting handler
fails to designate the dairy farmers’ de-
liveries that are not to be producer
milk, no milk diverted by the handler
during the month to a nonpool plant
shall be producer milk;

(5) The quantity of milk diverted for
the account of a cooperative associa-
tion from a pool plant of another han-
dler that would cause the pool plant to
become a nonpool plant shall not be
producer milk; and

(6) Diverted milk shall be priced at
the location of the plant to which di-
verted.

[40 FR 23438, May 30, 1975, as amended at 43
FR 44825, Sept. 29, 1978; 44 FR 5868, Jan. 30,
1979; 44 FR 50323, Aug. 28, 1979]

EFFECTIVE DATE NOTE: 1. At 62 FR 41812,
Aug. 4, 1997, in §1126.13, paragraph (e)(1), the
words ‘“‘and further, during each of the
months of September through January not
less than 15 percent of the milk of such dairy
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farmer is physically received as producer
milk at a pool plant”, were suspended; entire
paragraph (e)(2) was suspended; and in para-
graph (e)(3), the sentence ‘““The total quan-
tity of milk so diverted during the month
shall not exceed one-third of the producer
milk physically received at such pool plant
during the month that is eligible to be di-
verted by the plant operator;” was sus-
pended, effective Aug. 1, 1997, through July
31, 1999.

§1126.14 Other source milk.

Other source milk means all skim milk
and butterfat contained in or rep-
resented by:

(a) Receipts of fluid milk products
and bulk products specified in
§1126.40(b)(1) from any source other
than producers, handlers described in
§1126.9(c), or pool plants;

(b) Receipts in packaged form from
other plants of products specified in
§1126.40(b)(1);

(c) Products (other than fluid milk
products, products specified in
§1126.40(b)(1), and products produced at
the plant during the same month) from
any source which are reprocessed, con-
verted into, or combined with another
product in the plant during the month;
and

(d) Receipts of any milk product
(other than a fluid milk product or a
product specified in §1126.40(b)(1)) for
which the handler fails to establish a
disposition.

§1126.15 Fluid milk product.

(a) Except as provided in paragraph
(b) of this section fluid milk product
means any milk products in fluid or
frozen form containing less than 9 per-
cent butterfat, that are in bulk or are
packaged, distributed and intended to
be used as beverages. Such products in-
clude, but are not limited to: Milk,
skim milk, lowfat milk, milk drinks,
buttermilk, and filled milk, including
any such beverage products that are
flavored, cultured, modified with added
nonfat milk solids, sterilized, con-
centrated (to not more than 50 percent
total milk solids), or reconstituted.

(b) The term fluid milk product shall
not include:

(1) Plain or sweetened evaporated
milk, plain or sweetened evaporated
skim milk, sweetened condensed milk
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